
906833 v1; JFPT01 !DOC

PETITION FOR RECONSIDERATION

MM Docket No. 97-234--:---_..._..

GEN Docket No. 90-264

GC Docket No. 92-52

CiJ"&J
. re""d -r.,Jo 01 CopIes I" .---

List A8CDE ----- - ---_......_--
-"---

Barbara D. Marmet "Marmet") and Fredent k Broadcasting LLC, which is the

ORIGINAL

FEDERAL COMM;~~~~;~~NSCOMMISSION R~CEiV!2D
Washington, DC 20554 OCr. 9 79

~~ 98
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Implementation of Section 309(j) of the
Communications Act - Competitive Bidding
For Commercial Broadcast and Instructional
Television Fixed Service Licenses

Reexamination of the Policy Statement
On Comparative Broadcast Hearings

Proposals to Reform the Commission's
Comparative Hearing Process to Expedite
The Resolution of Cases

Marmet, pursuant to Section 1.429(d) ofthe Commission's rules, hereby petition for

To: The Commission

Instructional Television FL\xd Service Licenrees, F( '( ()~. 194, 63 fed. Reg. 48615 (1998)

licensee ofWAFY (PM), Middletown, Maryland and which is owned and controlled by

reconsideration of the First Report and Order in dw. proceeding., Implementation (~fSecti()n

309(1) ofthe Comrmmicatlotl.1 Act - CompetittP( Riddil~f1f{JrCommercial Broadcast and

the Bidding Order as it pertains to the Middleto\vn \-1aryland proceeding (MM Docket

(hereafter Bidding Order) Separately, Marmet h,lS 1ll00'ed t<)r a stay of the effectiveness of

Nos. 83-985 and 83-987) In support, Marmet. ..,hows as tc)llows:



Marmet participated as a party in (;C 1)oCkc'l No, 92-52. She did not tlle

comments in MM Docket No. 97-234, because she had t(xmallv moved on February I,

1996, to dismiss the application of Terome Thom;]', r,amprecht "Lamprecht"), in the

Middletown, Maryland proceeding, for Lamprecht ' ... lack of basic threshold qualitlcations

and his lack of candor. Lamprecht had lost his trammitter site in October, 1982, and he

had concealed that fact tl'om dle Commission until "eptember, 1990. As a result, Marmet

did not consider the Middletown, Maryland prou~nling to be a comparative proceeding

and anticipated prompt action on her February 1.. ! l)96. "Motion to Dismiss Application of

T. T. Lamprecht" ("Motion"!. However, the (ol11l1lission has not yet acted on her

Motion, Rather, the Commission indicated in lIS r:,ddiJ!~1f Order that pending initial

licensing proceedings, including the sixteen-year old Middletown proceeding, would be

resolved by competitive bickling, and that it would deter consideration of basic qualifYing

issues until after an auction

These conclusions adversely aft-ect Marmet, ,md t<)r that reason she seeks

reconsideration, Inasmuch as Marmet did not S1lhl111t comments in the most recent phase

of this proceeding (MM Docket No. 97-2341. and ... he had only participated as a party in

an earlier phase of the proceeding, Marmet may noT he a "party to the proceeding resulting

in the action" under Section 1.429(j) of the ruks\ccordingly, under Section 1.429(j) she

would have to flle a petition t<)r reconsideration to q 1Ial if)! to seek judicial review.

Marmet submits that consideration bv the ( ~ \mmission of the facts relied on in this

petition f()f reconsideration is required in the puhli, Interest. These facts have, of course,

been bef()re the Commission in the Middletovvn. :\Llrvland proceeding for over eight (8)
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years. However, they were not explicitly reiterated 111 this rulemaking proceeding, and the

current Commissioners mav not have had the opportunity to consider them.

Because this area of law is in a state oftlux, \brmet specifically reserves the right to

supplement this petition t()r reconsideration. (iraCc!lfl Total Communications, Inc. P. FCC,

115 F.3d 1038, 1040-41, ~ CR 727 (DC Cir I()(Y-

Background Chronology

• On March 10, 1982 Lamprecht entered into an\greement of Sale and Purchase with
Mr. and Mrs. James R. Remsburg t<x the purch~lse of approximately three acres of land
tor the price of $35,000 ("Agreement"). That Agreement provided that the Settlement
would be held on or bd(m.: October 1, 1982. \11 Addendum to the Agreement also
dated March 10, 1982, provided that if the F(:< and the Frederick County Planning
and Zoning Commission did not give their .lpprr lvals, then the contract would be null
and void and the deposit returned in filII.

• On April 9, 1982 Lamprecht tendered t()r tiling his application tor a construction
permit tor a ne\\' FM broadcast station on ('hal1l1e1 276A at Middletown, Maryland.

• On September 8, 1982 Marmet tendered f()r flling her application tcx a construction
permit for a new FM broadcast station 011 ('hallnel 276A at Middletown, Maryland.

• On October 2, 1982 Lamprecht lost basic qualitications and began a cover-up of the
site deJ-ect. Lamprecht no longer had <1 reasonahle expectancy that his proposed site
would be available to him, ~l tact that I ,ampn',h t (ollcealed until September 19, 1990.

• On September I, 19~Ci\"brmet'sand I.amprech1's applications were designated tor
hearing.

• On June 8, 1984 Administrative Law Judge \Valter (:. Miller issued his Initial Decision,
granted Marmet's application and denied I,amprccht's application. Jerome Thomas
Lamprecht, 99 FCC 2d 1229 (ALI 1984)

• On December 11, 1984 the Review Board granted Marmet's application and denied
Lamprecht's application Jerome Thoma.f Lamp7'lcht, 99 FCC 2d 1219 (Rev. Bd. 1984).
On January 17, 1985 I ,amprecht applied f()J" (:('11lmission review of the Review Board
Decision.



• On November 6, 1986 Marmet tIled her "MotIon For Decision Without Regard For
Female Preference," wherein Marmet requested the Commission "to decide this case
without regard f()r a female preference" and to Immediately issue its decision in the
Middletown proceeding.

• On November 18, 1986 Lamprecht tIled his "( omments Of Jerome Thomas
Lamprecht On 'Motion t:or Decision Without Regard For Female Preference'" and
objected to Marmet's request as "unprecedented and inconsistent with the public
interest." Comments at p. 2.

• On April 29, 1987 Marmet filed her "Motion For Decision On Review" and requested
the Commission to expeditiously decide the Middletown proceeding. Lamprecht
opposed that motion on ["lay 8, 1987

• On April 15, 1988 the full Commission unanimouslv aHirmed the grant of Marmet's
application and the denial of Lamprecht's application. Jeromr Thomas Lamprecht, 3
FCC Red. 2527 (1988), n"con. den., FCC 88f-Oh2 (released Tune 28.,1988).

• On June 1, 1988 Lamprecht appealed the Commission's decision to the United States
Court of Appeals for the District of Columbia (lrcuit but limited his appeal to the
single issue of the constitutionality of gender en hancement. He sought and obtained
repeated extensions, until October 5, J 990 to til .. his brief

• On July 7, 1988 the Commission issued to ,\thrlllet an unconditional construction
permit to operate on Channel 276A at Middlet. II,Vn, Marvland and later that month
assigned the call sign "WAt:Y(FM)"

• On July 21,1989 Marmet tiled with the FC(' a (:crtitication requested by the FCC
stafT that "she immediately will begin building the proposed facilities after the
application [BMPH -890413TB1f()r moditicllic)J I ()f construction permit is granted."

• On May 7, 1990 Marmet commenced operation onVAFY(FM), Middletown,
Maryland, and Marmellus operated vVAFY (Ol1tlllllouslv since that date.

• On May 14, 1990 Marmet tendered an applicaT10n fiB' license to cover construction
permit.

• On August 30, 1990 Marmet sent a letter to the H;( "s Associate General Counsel
stating that Lamprecht did not have a site t()J (111struetion of the facilities proposed in
his application.

• On September 19, 1990 Lamprecht admitted th;lt he did not have a site and that he
had concealed this fact starting October 2, 1982 Lamprecht refused to seek leave to
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amend his application, and he has not attempted to do so in the intervening eight years
since September 19,1990. Marmet therdc)J"e ll1~limains that as a result of Lamprecht's
actions and inactions this case ceased being J comparative one on October 2, 1982.

• On February 19, 1992 the United States Court ofAppeals tcx the District of Columbia
Circuit vacated the Commission's decision and directed the (;ommission to resolve the
case without considering the gender of the ,Ipplliants. Jerome Thomas Lamprecht v.
FCC, 958 F. 2d 382 (l)( Cir 1992).

• On April 24, 1992 Marmet filed "Comments" ,\', to what further action should be
taken by the FCC in light of the Court's February 19, 1992 remand. Marmet stated
that if the Commission did not aftlrm the granl < ,f her application without further
proceedings or hearings, then she reserved the nght to petition to add disqualifYing
issues against Lamprecht. April 24, 1992 "'( olllillellts," p. 8, n. 8.

• On September 18, 1992 the Commission disregarded the gender preference, granted
Marmet's application and denied Lampreclll\ ~lpplication. Jerome Thomas Lamprecht,
7 FCC Red. 6794 (1992), Lamprecht again appealed to the United States Court of
Appeals for the District of Columbia (:irCllll. '{lmtle "IhomaJ Lamprecht v. FCC (Case
No. 92-1586).

• On December 15,1993 Marmet tlled her "Brietoflmervenor Barbara D. Marmet" in
Case No. 92-1586. Therein, Marmet advised lile ('ourt of Appeals that "Lamprecht
does not have pending an application Ihat the H '( Gln granl "

• On February 9, 1994 Ihe Court of Appeals rem,1I1ded the case to the FCC "tor further
consideration in light of this court's decision III Hcchtd JI FCC, No. 92-1378
(December 17, 1993) .,

• On December 20, 1994 the Commission gr<lI1tcd J\1armet's application tor license
(BLH-900514KB),

• On September 22, 1995 the Commission granted Marmet's application 6:)r renewal of
the WAFY license (File No. BRH-950530t'AI

• On December 4, 1995 the Commission granted Marmet's request to assign WAFY to
Frederick Broadcasting rJ J:, a companv whICh ..,he controlled (File No. BALH­
951120GE).

• On February 1,1996 Marmet tIled her "MotiOI1 to Dismiss Application 00. T.
Lamprecht" ("Motion"), wherein Marmet req llested that the Commission dismiss with
prejudice Lamprecht's application because- 'a) J .amprecht lacked a grantable technical
proposal; (b) Lamprecht had violated Section I h5 of the rules by failing to maintain



the continuing accuracy and completeness of hIs application, and (c) Lamprecht had
violated Section 73.3526 of the rules by tailing to maintain a complete public
inspection file f<)f his application.

• On February 16, 1996 Lamprecht responded b\ tiling "Jerome Thomas Lamprecht's
Opposition to Marmet's Motion to Dismiss ,-\pplication," as well as a "Motion tor
Rescission of License and (:onsent to Assignment

• On February 28, 1996 Marmet responded to both tilings with her "Reply to
Opposition to Motion to Dismiss Application 01 J T. Lamprecht" and her "Motion to
Stay Consideration of Motion t<:>r Rescission of ! icense and Consent to Assignment."

• On January 20, 1998 in the absence of any ( :om mission action, Marmet tendered her
"Request for Action on Motion to Dismiss Apphcation otT T. Lamprecht and Request
to Terminate Proceeding," Attachment 3 thernn is the Affidavit of James R.
Remsburg. Mr. Remsburg states that Lamprecln did not call t<Jr closing under the
March 10,1982, Agreement and that the ,'\grel'll1cnt becamc null and void. Mr.
Remsburg further states that as of October 2, 191-:2 there was no contractual obligation
t<:>r the Remsburgs to sell the property to Iamprccht and that there was no land
available to Lamprecht,

• On January 29, 1998 Lamprecht responded with two tilings -- his "Jerome Thomas
Lamprecht's Opposition to Marmet's Request lor Action on Motion to Dismiss
Application" at the FC(: ,1I1d a "Petition f(lr Wnt of Mandamus Directed to the Federal
Communications Commission" tiled with the l !nited States Court ofAppeals for dle
District of Columbia ('ircuit in Jerome IZ!o711lT1' l'lmprccht, Case No. 98-1052.

• On February 10, 1998 Marmet filed with the H C her" Reply to Lamprecht's
Opposition to Marmet's Request t(:>r Action Oil \-1otion to Dismiss Application of J. T.
Lamprecht and Request to Terminate Procecdir!!~ "

• On March 19, 1998 Marmet supplemented her Reply with the "Request for Leave to
File and Tender of Suppkment to Marmet Reph ," in which she provided a Letter
AffIdavit from retired Administrative Lnv Judge \V;llter C Miller who had presided at
the Middletown hearing, Judge Miller stated th.,It, based upon his review of the record,
Lamprecht was lacking in candor with and dnT!\ cd the Judge, the Commission and the
Court of Appeals with his "fictional application hlrthermore, Judge Miller states that
"since Lamprecht has abused both the FC< '\ ,111.1 the Court of Appeal's processes, his
character qualifications ;11'(! deficient,"

• On March 26, 1998 the FCC filed with the ( :Ollt't of Appeals its "FCC Opposition to
Petition f<)r Writ of Mandamus," wherein I he Fe (. ;ldvised the Court, at page 8, that
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"there [are] outstanding and unresolved questi( IllS as to Lamprecht's qualifications to
receive a grant of his application."

• On March 31, 1998 Lamprecht tIled with the F<:C: his "Terome Thomas Lamprecht's
Memorandum in Support of Marmet's Request lor I ,eave to File and Tender of
Supplement to Marmet Reply."

• On May 8, 1998 the Court of Appeals denied I .lmprecht's petition for writ of
mandamus, stating that Iamprecht "bas not esublished that he is entitled to the grant
of his application."

• On October I, 1998 Marmet tIled her "RenC\ved Motion To Dismiss Application Of
J. Thomas Lamprecht And Waiver Request" (" Renewed Motion"), wherein Marmet
asked the Commission: (,1) to act on her Fehruarv 1, 1996 Motion or (b) to waive the
new rules and procedures adopted in the niddililT Order to the extent the Commission
would postpone action ()f1 the Motion.

On September 8, 1982 Marmet tIled her application t()r construction permit for

Channel 276A at Middletown, Maryland. That was over sixteen (16) years ago. The

Middletown, Maryland proceeding (MM Docket )\;( IS. 83-985 and 83-987) is the oldest -

by many years - initial licensing proceeding pl'lldim~ hd()lT the Commission.

Over eight (8) years ago, on August 30, 19()() Marmet tIrst brought to the

Commission's attention the bct that Lamprecht 11(; longer had available to him the

transmitter site proposed in his application and thal he therefore lacked basic threshold

qualitIcations. Moreover, on September 19, 199() r ,unprecht admitted that he had in fact

lost his transmitter site as of October 1, 1982. 1']wl'dem:, fe)l' over sixteen (16) years,

Lamprecht has failed to have pending bef()re the <" '1l1mission an application that could be

granted. For the fIrst eight of those sixteen vear..;, ! .1l11pl'echt concealed that fact from the

Commission and the U.S. (:ourt of Appeals f<)r the I) (. (:ircuit Lamprecht has
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steadfastly refused to attempt to take any action to 1!'V 10 cure this problem, and it is now

too late to do so. Erwin O'Conner Rroadcasttnl7 ( ,i , 22 FCC 2d 140, 143 (1970).

Since August 30, 1990 at all appropriate "ta~cs III this proceeding, Marmet has

repeatedly urged the Commission to consider OIl 11k merits Lamprecht's September 19,

1990 admission that atter October I, 19~Q he no longer had a transmitter site, that he had

concealed this tact from the (:ommission and t1UI 1)(' lacked basic qualifications. Based on

this, Marmet urged the Com mission to dismiss! .all1precht's application.

The Commission did not act on Marmet -., "lotion., to dismiss Lamprecht's

application, even though it had the authoritv to do '0 ,md even though it had issued two

Public Notices stating its intention to resolve Issue' I )f basic qualitlcations. See Orion

Communications Limited I' FCC, 131F. 3d 17 6 ]79, 181 (1997) (" Orion").

In its February 24, 1994 Public Notice H '( Preezes Comparative Proceedin,lfs, 9

FCC Rcd 1055 (1994), the (:ommission stated rh,11 notvvithstanding the freeze, it "will

continue to issue decisions onlv in cases in \Vh ic h l'ol1sideration of the applicants'

comparative qualifications is unnecessary to res( )lve ! he case."

In its August 4, 1994 Public Notice Modl(l1l7tum o(FCC Comparative Proceedings

Freeze Policy, 9 FCC Red 6689 (1994), the Commls"ion aHirmed "that during the freeze,

the Commission ... will continue to issue decision' onlv in cases in which consideration of

the applicant's comparative qualifications is unnece"';lr\' to resolve the case," adding that

"parties to pending comparative proceedings should not tile or respond to motions to

enlarge the issues, except in those proceedings in whICh consideration of the applicants'

comparative qualitlcations IS unnecessary to resoh'e 'he case." The Commission added that



"proceedings will not be bifurcated to adjudicate tlw basic qualifications of some of the

applicants, where their disC] ualitlcation would leave I 111 resolved comparative issues involving

other applicants. "" [d, at 6690. The latter st;ltelllcilts clearly applied to the two-party

Middletown, Maryland proceeding, wherein dismi',~,ll of the Lamprecht application for lack

of basic qualifications would terminate the proceed IIlg

The Commission now seems to suggest thal It will not consider Lamprecht's lack of

qualifications until after an auction, BiddiJZ/f Order It ,[,[ 90-91, This appears to be the

case, despite the fact that if the Commission t(Hllld I ,amprecht unqualitled and dismissed or

denied his application, then there would he no JUCl10n, and the longest pending initial

licensing proceeding could be terminated, conslste'l1 with the statutory mandate of Section

309(j)(6)(E) of the Communications Act of 1934, is amended, 47 USC §309(j)(6)(E),

That provision provides. as a mandatory rule of ,'omtruction fc)r competitive bidding, that:

Nothing in this subsection, or in the lise ()/ i,I lI11petitive bidding shall --
* *.

(E) be construed to relieve the (( lm mission of the obligation in the
public interest to continue to use engineering solutions, negotiation,
threshold qualitlcations, service regulatiolls,lI1d other means in order to
avoid mutual exclusivitv in application ,11H1 lit ensing proceedings.

In her October 1, 199X Renewed Motioll i\Ltnnet asked the Commission to act on

her February 1, 1996 Motion, and, to the cxtelH the (:ommission believes that its new

rules and procedures adopted in Biddinlf Ordo' would permit postponement of action on

the Motion, then Marmet further requested a waivl'l of those rules and procedures.

Marmet submitted a good cause showing in support ofthat waiver request.

Among other reasons, Marmet noted that tht Middletown, Maryland proceeding is

the oldest initial licensing proceeding pending hctiJ!" the (:ommission. The Commission



has twice adopted decisions OIl the merits granting, .\:1anl1ct's application and denying

Lamprecht's application, on the talse assumption th~lt LlIl1precht was basically qualified.

The Middletown proceeding has been bd<)l"C the Cnited States Court ofAppeals for

the District of Columbia OIl three separate OCC1S\OII' Most recently, in its March 26,1998

"FCC Opposition To Petition For Writ Of Mandal11us," the FCC directed the Court's

attention to the tact that "there [are] outstanding, ,'lld unresolved questions as to

Lamprecht's qualitlcations to receive a grant of his ,Ipplication." FCC Opposition, p. 8, In

its May 8, 1998 Order, denying Lamprecht's pctit1C' ll fe)r a writ of mandamus, the Court

said that Lamprecht "has not established that he IS "ntitlcd to the grant of his application."

In both of its 1994 Pu hlic Notices the (" )ll1l1lissiOll stated its intention to address

issues of basic qualifications \vhere they \vould rcsoh e the case. The Middletown

proceeding involves only two parties. Dismissal ()f I ,1l11precht's application based on his

admitted lack of basic quaJitications would not n:q II In,' further hearings, would permit the

Commission's grant of Marmet's application to hel, lIme tinal and would permit the

Commission to terminate the Middletown proceedIng

WAFY(FM), 103 1 mHz, MiddletowIl, \hnland has been on the air continuously

since May 7, 1990. The Commission's stated reasol] f()r adopting the procedures in the

Bidding Order - to expedite lI1auguration of ne\v se !vices - is irrelevant with regard to

Channel 276A at Middletown because WAFY i, OJ] 1he .1ir and has been serving the public

tor over eight years.
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The Public Interest Requires Reconsideration of the Bidding Order

Marmet seeks reconsideration of two actiom adopted by the Commission in the

Biddi1Zl! Order: (a) the proposal to resolve bv competitive bidding the Middletown,

Maryland proceeding, Biddin/J Order at ,,[ S159, Jlld ( b) the proposal to postpone until

after auction in the two-partv Middletown case ,\ decision on Lamprecht's basic threshold

qualifications, Bidding Order ,It ,[,[ 90-9] .

Middletown, Maryland Pending Applications

Section 309(1) of the Communications /\0 directed the FCC to resolve how to

decide proceedings involving mutually exclusive applications filed before July 1, 1997.

Obviously, that decision was made somewhat complex hv the decision of the U.S. Court of

Appeals f(:>r the D.C. Circuit in BechtelI'. H ,'(:, 1() 1 ..1d X75 (DC Cir 1993). The FCC

eventually chose to place no significance on cases in distinctly different procedural postures

and decided to resolve all pending initial licensing f'roceedings by auctions, regardless of

their individual circumstances

The Commission's proposal enCOlnpasscs tilt Jvliddletown, Maryland proceeding,

which is the oldest - by many years - pending minal licensing case. The Middletown,

Maryland proceeding progressed through an II1!tial Decision in 1984 - over fourteen (14)

years ago. The Middletown, Maryland proceeding progressed through a Review Board

Decision later in 1984. Both the ALJ and the Rnll'\\' Board granted Marmet's application.

Moreover, the full Commission has twice decided the case on the merits - in 1988

and in 1992. Each time the Commission unanimollsly granted Marmet's application.

11



Finally, this case has been bet<xe the United ')tates Court ofAppeals for the District

of Columbia Circuit on three (3) separate occasioJ]',

This is a decidedlY unique set of facts, which rhe (:ommission ignored, particularly

the fact that the Commission has already decided Ill!' case on the merits and twice granted

Marmet's application.

The only reasons given by the CommissIon lor resolving the Middletown case by

competitive bidding is that auctions "will much more likely expedite service to the public,"

Bidding Order at 1 53, ,md that resolving the case 1hrough the comparative process "would

further delay service to the public," Id. at ,r 5;;

However, in the case of Channel 276A ;11 lVliddlctown, Maryland WAFY(FM)

commenced operation over eight (8) years ago .mc1 has been serving the public

continuously ever since. Marmet took extraordinar' steps to make sure that the public did

not sufter from the delavs she has had to endure

Those delays were not of Marmet's making Moreover, those delays were

completely unnecessary There is no valid reason \lhv the Middletown proceeding should

be resolved by competitive bidding when the (ollll1l1Ssion has twice granted Marmet's

application and when the case is pending today onh because of unnecessary delays. The

Commission has had numerous opportunities since August 30, 1990 to consider the matter

of Lamprecht's lack of basic threshold qualificati011" 10 dismiss his application and to

terminate the Middletown proceeding. The COml11iSSIOn's two 1994 Public Notices stated

that the Commission would "continue to issue dei lsions ... in cases in which

consideration of the applicant's comparative IFLllitji atio!1S is unnecessary to resolve the
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case." The Middletown case is the perfect example (lfrhis. Yet, the Commission did not

issue a decision in the Middletown, Maryland proceeding, notwithstanding Marmet's

February I, 1996 Motion and her January 20, 199~ request for action on her Motion.

More significantly, however, Lamprecht has ~ought to delay Commission action on

the merits His tactics are epitomized by his ren'!1 ( l!1otio!1 fIX a writ of mandamus tiled

with the Court of Appeals Therein he asked rhe ( 'lllrt to grant his application, even

though the Court cannot grant applications and nC!1 though he has no technical proposal

pending before the Commission that can be granted 1,amprecht advanced a single,

frivolous argument that he had a constitlltion~ll !'igh I to a grant of his "fictitious

application," as retired AI,} 'Nalter Miller chaLlI.ten les it, simplY because on remand the

Commission followed the (:ourt's mandate, disreg.mkd the female gender preference and

nonetheless concluded that Marmet remained the"lperior applicant, and that Lamprecht

was the interior applicant. on the other comparati\( factors, The grant of Marmet's

application would probablv have become fin,1l long Ig0 if only Lamprecht had supported

Marmet's November 6, 19R6, "Motion l~or J)CCiSl( ,11 'Vithout Regard For Female

Prderence," Obviouslv, If Lamprecht had supported Marmet, he would have had no

grounds f()f appeal. Marmet should notsufteT hecltlse of Lamprecht's delaying tactics, and

Lamprecht should not bendlt fl'om his delaving t~lItics. Orion, Jupra at 180,

Marmet has long maintained that the Middletown case has not been a comparative

case since Lamprecht's lost his transmitter site in ( ),'wber, 1982, Nevertheless, the

Commission's comparative analysis of the applical1t" became final in 1988, when

Lamprecht raised only one argument on appea l ..~ ; IH: constitutionality of the gender



enhancement. Lamprecht did not raise anv other is'\ues, and thus the Commission's

resolution of those issues became final. When the ( (lInmission followed the mandate of

the Court ofAppeals and disregarded the g;ender pldt-rence, it concluded that Marmet

remained the superior applicant. The Bechtel case \\,lS then and remains today irrelevant to

a resolution of the Middletown proceeding. I

Basic Threshold Qualifications

The Middletown, Marvland proceeding lS .1 unique two-party case. Issues

concerning Lamprecht's basic threshold qualificatiolls have been pending before the

Commission f(x over eight (Xl vears. In;l small tWI l-part\' case like Middletown, Maryland

a Commission decision on the merits ofthe basic q IlalifVing issue on Lamprecht could

avoid mutual exclusivity and eliminate the need /()lll1V selection process, whether by

afnrming and reissuing the Commission's deciSlon )'fSeptember 18, 1992 or by

competitive bidding, consistent with the COl1gressll ~nal mandate set forth in Section

309(j)(6)(E) of the Communications Act. To f)ostj1Olle ~1 decision on the merits of that

basic threshold qualitlcations issue, especiallv when It has been pending so long and when

Marmet has repeatedlY requested Commission ..letl! '11, is highly prejudicial to Marmet and

to the public that has suttered fi'om LamprechT \ 1:\1 k of candor, deception and rule

violations.

Furthermore, the (:ommission views "misrepresentation and lack of candor in an

applicant's dealings with the Commission as serio\!\ hreaches of trust." Swan Creek

Since both Marmet and Lamprecht had proposed and received 100% full-time
quantitative integration credit, that quantitative 1.1\ tor was never decisional in the

Middletown proceeding
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Communications, Inc. v. FCC. 39 F.3d 1217, 1221 :)3 (DC Or 1994). The Commission

should deal promptly and not postpone action when It encounters such breaches of trust, as

exhibited by Lamprecht. The Commission has indil.lted that "slibstantial" comparative

demerits are warranted for such character defects ,Pllit;\' Statement on Comparative

Broadcast Hearings, ] FC(: 2ei 393, 399 (1965

It is understandable wlw the Commission l1li~ht want to postpone a decision on

qualifYing issues where such action would not rcsoh!' the overall proceeding and bring it to

termination. However, in the Middletmvll proceedll1g a decision on the pending Motion

could resolve the uncertainties and result 111 termmal ion of the proceeding. There are no

questions of fact. The record is fully established ;lnd 1,amprecht has admitted the facts.

There is no need for further hearings. The nutter I' ripe r()r Commission decision on the

conceded facts. There is no reason to deviate li,oll' Ihe basic FCC principle that only

qualified applicants are entitled to consideration

Moreover, as noted above, a Commission decision on Lamprecht's basic threshold

qualifications would not delav service to the pll hlit because the public is already receiving

service from WAFY(Fl\,1). as it has for the past cigln veal'S

Special Circumstances

The Commission said that "Congress intended us to focus on any special

circumstances in these cases that would tip the polll'\' balance in favor of comparative

hearings." Biddi'11;f/ Order at'[ 39. Marmet suhmlts that the two-party Middletown,

Maryland proceeding presents many unique "spccLd circumstances", including the facts

that the proceeding has been pending f()r over Si\\(Tll (16) years, that the Commission has

I r;



twice adopted decisions and granted Marmet's application, that the findings of fact and

conclusions of law under the standard comparative lSSue became final except for the gender

enhancement issue, that there are long-standing baq\ threshold qualifications issues

outstanding against Lamprecht that pre-date this rlllcmaking proceeding, that the

Commission could have acted on those basic threshold l]ualiflcations issues long ago but

did not, and that WAFY has been on the air t()r more than eight years. Yet the

Commission took none of these special CirCllll1SUlh C S Into consideration. Instead the

Commission suggests that it vvould send to auction I. case that it has already twice decided

and will ignore basic ql1alit\ ring issues that have heCtl pending bdc)re it for over eight years.

Under these "special circumstances" the "rc,lsonab1e expectations" of Marmet and

the duty owed by the Commission to Marmet .1 ( oJl1l11ission licensee who has prosecLlted

her application for over 16 years - are very ditfcrel11 ti-Ol11 any other applicant. It is not

unreasonable to expect an .Hiministrative agcllC\ to decide a few cases with particular

attention tc)r their "special CIrcumstances" The a~~('ncv had a duty to ensure that

regulatory changes did not unfairly impact th()';( C .lSes where the fllll Commission had

already adopted decisions on the merits. Stated cOllversely, it is arbitrary and capricious

and an abuse of discretion t()r the (~ommissi()n to 1\~llore its o\vn Public Notices about the

handling of pending cases, as well as the adjudic.1torv history and the actions it had already

taken in the Middletown proceeding. C,'F l1mted \tatesl' Winstar Corp., 518 U.S. 839,

116 S. Ct. 2432 (1996'1 The Commission n1.1d(~1 contractual promise to Marmet to

conclude the Middletown proceeding on the S,lmt basis as it had started, given that it had

designated for hearing the j\;1idd1etown appIiCJtlo!1-;; accepted Marmet's proposed flndings

lh



of tact and conclusions of law; granted Marmet's application; Issued to Marmet a

construction permit; modificd that construction pennit, and extracted from Marmet a

promise to begin construction immediatelv,

WHEREFORE, Marmet requcsts that the ( (1m mission reconsider the Bidding

Order, decide Marmet's Motion to dismiss LampIT\.ht's application, and, if it denies

Marmet's Motion, then resolve the Middletown pr l ,,:ccding based on the existing record,

aHirming and reissuing its September 18, 1992 decl~i()n

Respectfully Submitted,

DICKSTEIN SHAPIRO MORIN &
OSHINSKY LLP
2101 L Street, NW
Washington, DC 20037-1526
202-833-7025
202-887-0689 (FAX)
mccombsh@dsmo.com

;\1 torneys for
BARBARA D. MARMET and
FREDERICK BROADCASTING LLC

Harold K. McCombs, Jr.

October 9, 1998
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R. Hewitt Pate, Esquire
Hunton & Williams
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Richmond, Virginia 232194074

Michael P. McDonald, Esquil l

Center for Individual Rights
Suite 300
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